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was in any way involved. Finally, the case falls clearly within 
the rule that where one of two innocent parties must suffer from 
the wrongful act of a third party, he who made possible the 
commission of that wrongful act must bear the loss. In the 
light of principle and of the current of authority in the other 
direction, the Supreme Court would have done well if it had 
overruled Upton v. Archer. 

The holding in the case under review may be defended on 
the ground that no valid delivery was made. The authority 
for the delivery was revoked by the grantors, rendering the 
subsequent handing over of the deed to the grantees ineffectual. 
The blanks, as in Upton v. Archer, were filled in before deliv- 
ery; and hence before the instrument became a deed. But 
even regarding the instrument as a deed before the grantee's 
name was inserted, the requirement that the authority to fill in 
blanks must be in writing is so far contrary to the most care- 
fully considered opinions rendered by the best judges of the 
country as to engender regret of the adherence of our Supreme 
Court to a principle laid down in the days of sealed instru- 
ments. 

L. B. S. 

Execution of Wills: Signing by the Witnesses in the 
Presence of One Another. — In Estate of Dow, 1 for the first 
time in California, the question arises as to whether or not the 
witnesses to a will must sign in the presence of one another. 
In two previous cases the point had incidentally come up. In 
the first of these, the Estate of Toomes, 2 one of the objections 
to the will was on the ground that it was not executed and at- 
tested as required by the provisions of the code, 3 because the sub- 
scription was not made in the presence of the attesting wit- 
nesses, and that the testatrix did not acknowledge before them 
that the will was made by her authority. But the facts were 
found, first, that the testatrix had made her mark to the in- 
strument; second, that she had declared it to be her will and 
testament in the presence and hearing of the witnesses, and, 
finally, that the witnesses subscribed the same at her request, 
in her presence and in the presence of each other. In Estate 
of Cartery, 4 one of the questions submitted to the jury was 
whether "the subscribing witnesses signed the proposed will in 
the presence of the deceased and of each other and at her re- 
quest." The jury's answer being in the affirmative the trial 
court upheld the execution of the will and' the Supreme Court 
affirmed this judgment. 

1 (August 25, 1919) 58 Cal. Dec. 165. 

* (1880) 54 Cal. 509, 517, 35 Am. Rep. 83. 
a Cal. Civ. Code, § 1276. 

* (1880) 56 Cal. 470. 
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In the principal case, 5 the testatrix signed the will in the 
presence of the two subscribing witnesses, but the witnesses did 
not subscribe in each other's presence. This latter fact subse- 
quently formed one of the grounds for appeal. The Supreme 
Court held that it was not essential to the validity of a will 
under the provisions of the Civil Code 6 that the witness sub- 
scribe or sign in the presence of one another. The section re- 
ferred to provides that: "There must be two attesting witnesses, 
each of whom must sign the same as witnesses, at the end of 
the will, at the testator's request and in his presence." With 
this decision the question seems to have arisen as to whether 
or not Estate of Emart 7 has been overruled. 

In that case the facts were that one of the attesting witnesses 
to the will signed the will in the forenoon of the day upon which 
the will was executed, and the other attesting witness attested 
the same upon the afternoon of that day; and the testatrix sub- 
scribed the will in the presence of one of the witnesses, and 
acknowledged the subscription to the other attesting witness, de- 
claring the instrument was her will. The court said "The single 
question presented is whether under this evidence, there was a 
legal compliance with our law touching the acknowledgement 
and publication by testatrix of her will. That law is found 
in section 1276 of the California Civil Code and is as follows : 
"Every will .... must be executed and attested as follows. 
2. The subscription must be made in the presence of the at- 
testing witnesses, or be acknowledged by the testator to them 
to have been made by him or by his authority," and concludes 
with the following: "From the language of our statute .... 
we regard the conclusion as unescapable that our law requires 
the subscription or the acknowledgment to be before the two 
witnesses present at the same time." It should be noted that 
nowhere in the opinion of Judge Henshaw does he refer to 
subsection 4 of section 1276 of the Civil Code, which is the 
only one bearing upon the subscription of the witnesses them- 
selves, and the very section upon which the decision in Estate 
of Dow 8 was based. The first three subsections of section 1276 
are those quoted in Estate of Emart. 9 These refer to the ac- 
knowledgement and signature of the testator. 

In view of this it seems most clear that the only question 
the court was deciding in Estate of Emart was as to whether 
or not the subscription or acknowledgment, as the case may 
be, must be made to the witnesses present at the same time. It 

6 Estate of Dow, supra, n. 1. 

•Cal. Civ. Code, § 1276-4. 

" (1917) 175 Cal. 238, 165 Pac. 707, L. R. A. 1917 F, 866. 

8 Supra, n. 1. 

9 Supra, n. 7. 
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was in accordance with this view that the Supreme Court de- 
nied a rehearing in Estate of Dow. 10 

There has been, however, an impression that the court in 
Estate of Emart gave judicial sanction to the proposition that 
both witnesses must sign the will in the presence of each other. 
This may have been due to the fact that in the dissenting opinion 
in Estate of Emart much is said concerning the presence of all 
the witnesses at the time of their signing. However, this can- 
not have much weight, because it is to the majority opinion that 
we must look for the ruling. The real basis of the dissent 
on the part of Justice Sloss, concurred in by Chief Justice An- 
gellotti, was that the language of our statute did not warrant 
following the rule of the Victorian Wills Act, 11 because in our 
statute the phrase "at the same time" is not inserted as in the 
Wills Act. It may well be that the language of our statute may 
not warrant such an interpretation as the majority opinion gave 
to it in Estate of Emart. However, until this case is changed 
by future judicial decision such must remain the rule in Cali- 
fornia as to the presence of all the witnesses at the time of the 
signing of the acknowledgment of the testator. 

In regard to this branch of the law there seem to be two 
lines of authority, which depend upon whether the statute in 
question is based upon the fifth section of the Statute of Frauds 12 
or upon the remodeled statute contained in the Wills Act. 13 

Under the Statute of Frauds, or the Statute of Charles II 
as it is sometimes called, it was required that all devises and 
bequests of lands and tenements should be in writing and signed 
by the party so devising the same, and should be attested and 
subscribed in the presence of the devisor and of three or four 
credible witnesses. The construction put upon this statute was 
that it did not in terms require that the attestation and subscrip- 
tion should be made at the same time and in the presence of 
the assembled witnesses, 14 and that it was not necessary that the 
witnesses sign in the presence of one another. 15 Such continued 
to be the English rule until the statute itself was changed. In 
states where the statute, in regard to this portion of the law 
of wills, is based upon the Statute of Charles the courts have 
quite consistently followed the English decisions. 16 However, 

10 (1919) 58 Cal. Dec. 263. 

"Stats. 1 Vict., ch. 26. 

"Stats. 29 Car. II. 

18 Supra, n. 11. 

"Janncey v. Thorne (1846) 2 Barb. Chan. 41, 45 Am. Dec. 424, 429. 

"Ellis v. Smith (1754) 1 Ves. Jr. 11, 30 Eng. Rep. R. 205. 

18 The signature may be made before one witness and acknowledged 
before another. Matter of Diffenthaler's Will (1903) 39 Misc. 765, 80 
N. Y. Supp. 1121. Grubbs v. Marshall (1890) 90 Ky. 147, 13 S. W. 447. It 
is not necessary that the witnesses sign in the presence of each other. 
Dewey v. Dewey (1840) 1 Mete. (Mass.) 349. 
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it is stated in Ellis v. Smith, 17 and restated in Janncey v. Thome, 18 
that no doubt the framers of the Statute of Charles II contem- 
plated that the witnesses should sign in the presence of each 
other. 

It is contended that the purpose of the requirement had been 
the prevention of fraud, and that there would be less likelihood 
that fraud could be perpetrated if all the witnesses were present, 
than if the rule permitted each witness to state that the testator 
at varying times and under varying conditions had acknowledged 
to him, and to him alone, that the instrument was his will. It 
may well be, in view of this, that the decision in Estate of Emart 
is justifiable. In deciding as it did the court really was carry- 
ing out the intention of the framers of the Statute of Charles 
II, which statute was changed in the Victorian Wills Act in 
order to remedy the construction put upon the original act. 

The Victorian Wills Act became the law of England in 
1837. By this Act it was declared: "That no will shall be 
valid unless it shall be in writing, and executed in manner here- 
inafter mentioned, (that is to say) it shall be signed at the foot 
or end thereof by the testator, or by some other person in his 
presence, and by his direction; and such signature shall be made 
or acknowledged by the testator in the presence of two or more 
witnesses present at the same time; and such witnesses shall at- 
test and shall subscribe the will in the presence of the testator, 
but no form of attestation shall be necessary." States which 
have enacted statutes in compliance with this so-called Victorian 
Wills Act, have of course required that the subscription or ac- 
knowledgment be made with the witnesses present at the same 
time because of the very explicit language used in the statute. 

In the Victorian Wills Act no new requirements were made 
in regard to the witnesses signing in the presence of each other. 19 
Whether or not the California courts follow the Victorian Wills 
Act or the older one embraced in the Statute of Frauds, the de- 
cision in Estate of Dow is consistent with the general authority 
under either. 20 Had the court really held, what some have erro- 
neously believed they did hold in Estate of Emart, it would be 
laying down a rule in California contrary to the general doctrine 
as established in the great majority of States 21 and unwarranted 
by a reasonable interpretation of the California statute. 

C. F. M. 

Regulation of Water Companies: Injunctions: Admin- 
istrative Boards. — A statute of 1913 requires vendors of water 

17 Supra, n. 15. 

18 Supra, n. 14. 

19 Fauldes v. Jackson (1845) 6 Notes of Cases, Ecc. and Mar., Supp. 
(1). Jane Webb's Goods (1855) 1 Jur. (N. S.) 1096. 
20 Supra, n. 15 and n. 19. 
"1 Jarman on Wills (6th ed.) 114; 40 Cyc. 1125, n. 70. 



